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Native Americans and Covid-19
• Native Americans are at higher risk of severe cases of covid-19 due to:

• inadequate healthcare and 
• numerous underlying health conditions that inflict many Native Americans

• Native Americans have the highest rate of covid-19 infection, hospitalization, and mortality of any race:1

• 2.8 times more likely to contract covid-19, 
• 5.3 times more likely to be hospitalized due to covid-19, and
• 1.4 times more likely to die as a result of covid-19 than white people.1

• Tribes are forced to take strong preventive action against covid-19 due the high risk of their tribal 
members.

• Tribes have inherent sovereign authority to protect the health of their members

1 COVID-19 Hospitalization and Death by Race/Ethnicity. Centers for Disease Control and Prevention. Updated Aug. 18, 2020



Montana Exceptions
• In Montana v. United States, 450 U.S. 544 (1981) the US Supreme Court affirmed that Tribe has inherent 

right to exercise civil jurisdiction over nonmembers in certain situations:

1. Tribes may regulate activities of nonmembers who enter consensual relationships with the tribe or its 
members

2. When conduct of nonmembers threatens or has some direct effect on the political integrity, the 
economic security, or the health and welfare of the tribe

• If checkpoints to stop the spread of covid-19 don’t fall under Montana exception, nothing does.



Where Do the Montana Exceptions Apply?
• Although Montana was decided on narrow facts – whether tribal civil jurisdiction extended to non-members 

on fee land, (id. at 557), the Supreme Court, soon after, extended Montana’s applicability to public 
highways.  Strate v. A-1 Contractors, 520 U.S. 438, 454-55 (1997). 

• Specifically, the Court considered whether Montana applied to public highways maintained by the state 
under a federally granted right-of-way over Indian reservation land.  Id.  

• Notwithstanding the trust status of the underlying land or any rights-of-way, the Montana analysis of tribal 
civil jurisdiction applies to such public highways.   Id. 



What the Hell Does the Second Montana Exception 
Mean?    Let’s Ask Chief Justice John Roberts:

• The helpful obiter dictum in Plains Commerce Bank v. Long Family Land and Cattle Company, Inc., 554 
U.S. 316 (2008). 

• Uses scary language: “[M]enace[] ‘the political integrity, the economic security, or the health or welfare of 
the tribe,’[and] ‘imperil the subsistence’ of the tribal community.”  Id. at 341 (quoting Montana, 450 U.S. at 
566). 

• Incorporates Cohen’s Handbook for the proposition that “the elevated threshold for application of the second 
Montana exception suggests that tribal power must be necessary to avert catastrophic consequences.”  Id.

• For land uses, “the tribe may quite legitimately seek to protect its members from noxious uses that threaten 
tribal welfare or security, or from nonmember conduct on the land that does the same.” Id. at 336.



What About In the Health Care Context?
Although cases explicating the second Montana exception are rare,

Courts frequently find that the exception is satisfied in the healthcare context, 

Especially when non-Indian conduct that compromises Indian health “may jeopardize [the tribe’s] very 
ability to survive as a people.”  

- Cheromiah v. United States, 55 F.Supp.2d 1295, 1304 (D. N.M. 1999) (finding second Montana 
exception satisfied in medical malpractice and wrongful death suit against non-Indian hospital); 
see also Williams v. United States, Case No. CIV-2:99CV17T, 1999 WL 33320440, at *3-4 (W.D. N. 
Car. Oct. 15, 1999) (same). 



Let’s Ask the Ninth Circuit Too
• Check out FMC Corporation v. Shoshone-Bannock Tribes, 942 F.3d 916 (2019): Concerning conduct of a 

non-Indian storing hazardous waste (phosphorous) on Reservation fee land.  Analyzing second Montana
exception and within the context of the Court’s commentary in Plains Commerce Bank.  Id. at 919.  

• Was it noxious conduct that threatened tribal welfare or security?  Id.  Yes!

• Hazardous waste, which had permeated soils and could be airborne, had the potential to cause injury or 
death if tribal members were exposed, and the waste was “considered to be highly toxic or highly mobile 
that generally cannot be reliably contained or would present a significant risk to human health . . . should 
exposure occur.”  Id. at 936 (emphasis added).  

• The materials had the potential to cause “an urgent public health hazard to the people” of the reservation 
and “constitute[d] an imminent and substantial endangerment to public health or welfare.”  Id.



Cheyenne River Covid-19 Response

• In response to the grave dangers of Covid-19 to Tribes Cheyenne River created 
a comprehensive covid-19 response plan that included restricting movement 
through highways that cut through the Cheyenne River Reservation

• As a result of CRST covid-19 response plan the CRST reservation was one of the 
last areas in South Dakota to have a surge in cases



CRST Checkpoints as of April 13, 2020



Checkpoints Timeline
• April 2: Cheyenne River Sioux Tribe (CRST) creates comprehensive covid-19 response plan that includes 

checkpoints along highway 212 in South Dakota to control spread of covid-19 within CRST reservation boundaries
• April 24: Department of Interior (DoI) sends letter to Chairman Frazier stating Tribe should work with state to work 

out checkpoints





Total Cases on 
CRST Reservation:
63 Cases



Number of daily cases and daily deaths is at near or at all time highs*
*New York Times “South Dakota Covid Map and Case Count”

South Dakota Covid-19 daily case and death count as of October 20.



Checkpoints Timeline
• April 2: Cheyenne River Sioux Tribe (CRST) creates comprehensive covid-19 response plan that includes 

checkpoints along highway 212 in South Dakota to control spread of covid-19 within CRST reservation boundaries
• April 24: Department of Interior (DoI) sends letter to Chairman Frazier stating Tribe should work with state to 

work out checkpoints
• May 7, DoI declines CRST request for more law enforcement and manpower to keep tribal citizens safe
• May 8: South Dakota Governor Kristi Noem threatens to sue Cheyenne River if checkpoints not taken down 

within 48 hours
• May 10: Group of 17 bipartisan South Dakota state legislators write letter to Governor Noem stating state does 

not have jurisdiction over highway 212 on CRST reservation.
• May 20: Governor Noem asks for federal assistance to stop checkpoints (South Dakota never sues CRST)
• June 9: In a call between CRST Chairman Harold Frazier and WH Chief of Staff Mark Meadows, Meadows 

threatens to have federal government reassume law enforcement duties on CRST reservation and threatens CRST 
CARES act funding

• Early June: DoI threatens formal resumption of 638 law enforcement contract



Litigation Timeline
• June 23, 2020: CRST sues the Federal Government to keep checkpoints open. Defendants include the President, 

White House Chief of Staff, Secretary of Interior, Head of BIA, and several high-level BIA officials. Filed in US 
District Court for District of Columbia.

• September 9, 2020: Defendant files motion to dismiss

• CRST has attempted to settle the case with the Trump Administration

• Extended December 9, 2020: Deadline for CRST to file response to motion to dismiss

• Extended January 6, 2021:  Deadline for government to file reply to response motion to dismiss

• Next steps



Response and Litigation Strategy
• PR response

• This is a political issue as well as a legal issue
• Prior to filing litigation CRST Chairman Harold Frazier and Big Fire attorney appeared on several national 

television shows including Good Morning America, Van Jones, and the Daily Show

• Importance of unified response
• Big Fire attorneys lined up several other tribes and tribal organizations to file amicus brief to eventually file 

as part of the litigation

• Preventative measures
• Setting up a CRST police department outside 638 contract
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